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REVI EW of a decision of the Court of Appeals. Affirmed in

part and reversed in part and cause renmnanded.

M1 JON P. WLCOX, J. The plaintiffs in this case are
the parents of a four-year-old girl, Tara, who was sexually
abused by her ten-year-old neighbor, M chael. The abuse
allegedly took place while Tara was visiting Mchael's hone,

where Mchael lived with his nother and his nother's boyfriend
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Roger Bubner. After learning about this incident, Tara's
parents filed civil suits against various parties, including
Bubner .

12 The case at hand involves the plaintiffs' suit against
Roger Bubner. The plaintiffs allege that Bubner was entrusted
with the care of Tara while she was in his honme, that Bubner had
custody and control of Mchael, and that Bubner knew or should
have known that M chael mght engage in inappropriate sexual
acts if left alone wth Tara. On the basis of these
all egations, the plaintiffs brought clains against Bubner for
(1) negligent failure to warn them of Mchael's propensity to
engage in inappropriate sexual acts, and (2) negligent failure
to control Mchael's conduct.

13 The circuit court granted Bubner's notion to dismss
these clai ns. In reaching its decision, the circuit court

relied on Kelli T-G v. Charland, 198 Ws. 2d 123, 542 N W2d

175 (Ct. App. 1995), whi ch held that public policy
considerations barred a claimfor negligent failure to warn in a
case involving an ex-wife who did not warn another child's
not her about her ex-husband's pedophilic propensities.

14 The plaintiffs appeal ed. In a published opinion, the
court of appeals affirnmed in part and reversed in part.

Gitzner v. Mchael R, 228 Ws. 2d 541, 598 N w2d 282 (Ct.

App. 1999). Wth sone reluctance, the court of appeals affirnmed
the circuit court's decision that the claim for negligent

failure to warn was barred by the reasoning of Kelli T-G. | d.

at 549-551. However, the court of appeals reinstated the claim
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for negligent failure to control. Id. at 555-57. Both parties
petitioned this court for review

15 Upon review, all nenbers of the court agree that the
case should be remanded to the circuit court. Those justices
who join the lead opinion would affirm the court of appeals on
both counts. W would hold that public policy considerations
preclude the plaintiffs' claim for negligent failure to warn.
We woul d recognize the Giitzners' claimfor negligent failure to
control only because liability for failure to control can be
i nposed on distinct, narrow grounds that do not raise the sane
public policy considerations that preclude liability for failure
to warn.

. FACTS

16 Because this case arises on a notion to dismss for
failure to state a claim we nust accept as true all facts
alleged in the conplaint and all reasonable inferences from

t hose facts. Doe v. Archdi ocese of M I waukee, 211 Ws. 2d 312,

320, 565 N.wW2d 94 (1997). The material facts alleged are as
fol |l ows.

M7 In 1996 the defendant Roger Bubner was |iving in Lake
Geneva with his girlfriend Karen R and her ten-year-old son
M chael . Some tinme before May 1, 1996, M chael engaged in
i nappropriate sexual acts wth another <child or children,
including his half-sister. Bubner knew that this had occurred.

18 Thomas and Sandra Gitzner and their four-year-old

daughter Tara lived on the sane street as Bubner. Bubner knew
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that Thomas, Sandra, and Tara were his neighbors and that Thonas
and Sandra were Tara's parents.

19 At relevant tines between approximately My 1, 1996
and July 7, 1996, Tara visited Bubner's hone to play wth
M chael and other children. Bubner consented to Tara's presence
in his hone, and the Gitzners entrusted Tara to Bubner's care
during these visits. Bubner also assunmed custody and control
over M chael at these tines. Bubner knew or should have known
that there was a danger M chael would engage in inappropriate
sexual acts if left unsupervised wth Tara.

10 On July 7, 1996, Bubner and Karen R infornmed Thomas
and Sandra Gitzner that M chael had sexually abused Tara while
the children were unsupervised at Bubner's hone. On August 21,
1996, a child abuse investigator from the |ocal Departnent of
Human Services confirnmed Mchael's all eged sexual abuse of Tara.

1. PROCEDURAL HI STORY

11 In June 1997 the Gitzners filed a conplaint against
Bubner! claiming (1) negligent failure to warn them of Mchael's
propensity to sexually abuse Tara, and (2) negligent failure to

control Mchael.? In his answer to the conplaint, Bubner denied

! The Gritzners also sued Mchael's mother, Karen R, and
Bubner's nother, Georgia, who owned the hone in which Bubner,

Karen R, and Mchael |ived. The claim against CGeorgia has been
di sm ssed. Only the suit against Bubner is at issue in this
appeal .

> The Gitzners also brought a claim against Bubner for
negligent infliction of enotional distress. The Gitzners did
not appeal the dism ssal of that claim
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the allegations and argued that in any case the conplaint failed
to state a claimfor which relief could be granted.
112 Bubner subsequently filed a notion to dismss the

Gitzners' clains, arguing that (1) Kelli T-G barred the

failure to warn claim and (2) the romantic relationship between
Bubner and Karen R did not inpose on Bubner a duty to supervise
or control Mchael's conduct. In response, the Gitzners argued
that for purposes of the nmotion to dismss, it nust be assuned
t hat Bubner had custody and control over Mchael as alleged in
the conpl aint. The Gitzners further argued that under Shannon

v. Shannon, 150 Ws. 2d 434, 442 N.W2d 25 (1989), their clains

were viable based on Bubner's duty to exercise ordinary care
toward all persons who canme upon his property with consent.

Finally, the Gitzners argued that Kel |'i T-G was  not

di spositive because it was factually distinguishable.

13 The Circuit Court for Walwrth County, Janes L.
Carl son, Judge, granted Bubner's notion to dismss. Judge
Carl son determned that Bubner had no legal duty to warn the
Gitzners about Mchael's alleged propensities or to control
M chael 's conduct. The judge further concluded that Shannon did
not apply and that Kelli T-G was dispositive.

114 The Gitzners appeal ed. The court of appeals first
noted that under Shannon an occupier of prem ses generally owes
a duty of ordinary care towards all persons who cone onto the
prem ses with consent. Gitzner, 228 Ws. 2d at 548 (quoting
Shannon, 150 Ws. 2d at 443-44). Wth regard to the claim for

negligent failure to warn, the court indicated that although it
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was "not enthusiastic about the holding in Kelli T-G," it was

nonet hel ess bound to follow existing precedent, and affirned the
circuit court's decision to dismss the claim Gitzner, 228
Ws. 2d at 551.

15 Turning to the claimfor negligent failure to control,

the court concluded that Kelli T-G was distinguishable. The

court determned that under the Restatenent (Second) of Torts
and Wsconsin |law, Bubner had a special relationship with both
M chael and Tara and that because of these special relationships
Bubner had a duty to control Mchael's conduct for the purpose
of protecting Tara. Id. at 554-56. The court further noted
that the duty inposed under a failure to warn claim is
"mani festly different” from the duty inposed under a failure to
control claim Id. at 558. Because no public policy
considerations precluded Iliability, the <court reversed the
circuit court's decision to dismss the claim for negligent
failure to control. [d. at 559-60.

116 Both parties petitioned this court for review

[11. STANDARD OF REVI EW

117 A notion to dismss for failure to state a claimtests
whet her the conplaint is legally sufficient to state a cause of
action for which relief nmay be granted. Doe, 211 Ws. 2d at
331. The legal sufficiency of the conplaint is a question of

law that this court reviews de novo. VWausau Tile, Inc. .

County Concrete Corp., 226 Ws. 2d 235, 245, 593 N W2d 445

(1999). In examning the legal sufficiency of the conplaint,

the court assunmes that the facts alleged in the conplaint are
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true. Id.; Doe, 211 Ws. 2d at 331. However, the court does
not assune that the |egal conclusions pleaded in the conplaint
are true. Doe, 211 Ws. 2d at 331.

18 A court may not grant a notion to dismss for failure
to state a claim unless there are no conditions under which

relief could be granted. 1d.; VWausau Tile, 226 Ws. 2d at 245.

| V. GENERAL PRI NCI PLES OF NEGLI GENCE LAW I N W SCONSI N

119 The Gitzners' clainms invoke principles of comon |aw
negl i gence. To establish a negligence claim a plaintiff nust
prove: (1) the existence of a duty of care on the part of the
defendant, (2) a breach of that duty of care, (3) a causal
connection between the defendant's breach of the duty of care
and the plaintiff's injury, and (4) actual I|oss or damage

resulting fromthe injury. Mller v. WAl-Mart Stores, Inc., 219

Ws. 2d 250, 260, 580 N.W2d 233 (1998) (quoting Rockweit v.

Senecal , 197 Ws. 2d 409, 418, 541 N.W2d 742 (1995)).

120 The first elenment, a duty of care, is established
under Wsconsin |aw whenever it was foreseeable to the defendant
that his or her act or omssion to act mght cause harmto sone
ot her person. Rockweit, 197 Ws. 2d at 420 (quoting Rol ph v.
EBI Cos., 159 Ws. 2d 518, 532, 464 N.W2d 667 (1991)).° At the

very |least, every person is subject to a duty to exercise

3 Thus, Wsconsin does not follow the majority view in
Pal sgraf v. Long Island Railroad Co., 162 N E. 99, 99-101 (N.Y.
1928), under which the existence of a duty of care depends upon
whether injury to the particular victim was foreseeable. See
Schilling v. Stockel, 26 Ws. 2d 525, 531, 133 N W2d 335
(1965) (di scussing this court's adoption and subsequent rejection
of the mgjority "no-duty” formula in Pal sgraf).
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ordinary care in all of his or her activities. Rockwei t, 197
Ws. 2d at 419.

21 The Gitzners' «clains against Bubner are based on
Bubner's duty to take certain affirmative actions%%to warn Tara's
parents about M chael and to control M chael's behavior. Bubner
frames his response to the Gitzners' clainms under the rules
governing affirmative duties to act in the Restatenent (Second)
of Torts, which provide that in the absence of a special
relationship, a person does not have a duty to take affirmative
action to help or protect another person. Rest at enent ( Second)
of Torts 88 314-324 (1965).

22 This court has considered and relied on sone of these
Rest at enent provisions in evaluating negligence clains.
However, this court has not expressly adopted this franmework

See Schuster v. Altenberg, 144 Ws. 2d 223, 238 and n.3, 424

N. W2d 159 (1988). I nstead, the general franmework governing the

duty of care in Wsconsin negligence actions is that:

A person is negligent when [he or she] fails to

exercise ordinary care. Ordinary care is the care
which a reasonable person would wuse in simlar
ci rcunst ances. A person is not using ordinary care

and is negligent, if the person, without intending to
do harm does sonmething (or fails to do sonething)
that a reasonable person would recognize as creating
an unreasonable risk of injury or danmage to a person
or property.

Ws JI3%GCvil 1005. See also Rockweit, 197 Ws. 2d at 419

(""Each individual is held, at the very least, to a standard of

ordinary care in all activities."") (citing Coffey v. M| waukee,

74 Ws. 2d 526, 537, 247 N.W2d 132 (1976)).
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23 In Wsconsin, although a person does not commt
negligence sinply by being present at the scene of an accident,

McNeese v. Pier, 174 Ws. 2d 624, 632, 497 N wW2d 124 (1993),

failure to take an affirmative action nmay constitute negligence
when it is inconsistent wwth the duty to exercise ordinary care.

See Rockweit, 197 Ws. 2d at 423 (suggesting that during the

tinme that a social guest was sitting at a canpfire, her duty of
ordinary care maght include an affirmative duty to protect the
child fromthe fire).

24 O course, even when a duty of care exists and the
other elenents of negligence have been established, public
policy considerations may preclude liability. However,

W sconsin courts address public policy concerns directly, rather
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than asking whether the defendant owed a "duty" to the

particular victim* Thus, this court has observed:

[Within the framework of a negligence case the
particul ar conduct of a defendant is not examned in
termse of whether or not there is a duty to do a
specific act, but rather whether the conduct satisfied
the duty placed wupon individuals to exercise that
degree of care as would be exercised by a reasonable
person under the circunstances.

Wal ker v. Bignell, 100 Ws. 2d 256, 264, 301 N.W2d 447 (1981).

* As the defendant notes, sone Wsconsin cases have exam ned
l[tability limtations in terns of duty. See Estate of Becker v.
dson, 218 Ws. 2d 12, 579 N.W2d 810 (C. App. 1998); Zelco v.
Integrity Mut. Ins. Co., 190 Ws. 2d 74, 527 N W2d 357 (C.
App. 1994); Erickson v. Prudential Property and Cas. Ins. Co.
166 Ws. 2d 82, 479 NW2d 552 (C. App. 1991). Thi s
formul ation of the analysis is incorrect under Wsconsin |aw.
In Wsconsin, everyone has a duty to act with reasonable care.
Liability for breach of that duty is limted on public policy
gr ounds. See Rockweit v. Senecal, 197 Ws. 2d 409, 425, 541
N.W2d 742 (1995) (explaining that although sonme cases have
denied liability on the basis that an actor had no "duty"” to the
injured party, the decision to deny liability is essentially one
of public policy and not duty or causation). See al so Bowen v.
Lunbermens Mut. Cas. Co., 183 Ws. 2d 627, 644-45, 517 N W2d
432 (1994) (explaining that 1in deciding whether to inpose
ltability for negligence, Wsconsin courts use a public policy
formul ati on rat her t han a foreseeability or duty
formul ation)(citing Klassa v. MI|waukee Gas Light Co., 273 Ws.
176, 183, 77 N.W2d 397 (1956)); Schuster v. Altenberg, 144 Ws.
2d 223, 266, 424 N.W2d 159 (1988) (Steinnetz, J.,
concurring)(noting that Wsconsin has a distinct approach to
negligence under which Iliability is limted through policy
considerations after the elenents of duty and causation have
been established); Kl assa, 273 Ws. 2d at 183 ("Whenever a court
holds that a certain act does not constitute negligence because
there was no duty owed by the actor to the injured party,
al t hough the act conplained of caused the injury, such court is
maki ng a policy determ nation.").

10
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25 In sum the crucial question in evaluating the
Gitzners' clainms is not whether Bubner had any "duty" to take
affirmative actions but whether Bubner's alleged failure to take
certain actions was consistent with his duty to exercise a
reasonabl e degree of care.

26 Moreover, even if the plaintiff is able to establish a
duty of care and the other elenents of a negligence claim the
court may nonet hel ess det erm ne t hat public policy

considerations preclude liability. Sawer v. Mdelfort, 227

Ws. 2d 124, 141, 595 N.W2d 423 (1999); Mller, 219 Ws. 2d at
264-265; Rockweit, 197 Ws. 2d at 425-26; Schuster, 144 Ws. 2d
at 240. Before determ ning whether public policy considerations
preclude liability, it is usually a better practice to submt
the case to the jury. Sawyer, 227 Ws. 2d at 141; Mller, 219
Ws. 2d at 265; Schuster, 144 Ws. 2d at 241. However, when the
facts are not conplex and the relevant public policy questions
have been fully presented, this court may determ ne whether
public policy precludes liability before trial. Sawyer, 227
Ws. 2d at 141; Mller, 219 Ws. 2d at 265; Schuster, 144 Ws.
2d at 241.

27 The question of whether public policy considerations
preclude liability is a question of Jlaw that this court
determ nes w thout deference to any other court. Rockweit, 197
Ws. 2d at 425. The public policy reasons that may preclude
[tability include: (1) the injury is too renote from the
negligence, (2) the injury is too wholly out of proportion to

the tortfeasor's culpability, (3) in retrospect it appears too

11
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hi ghly extraordinary that the negligence should have resulted in
the harm (4) allowng recovery would place too unreasonable a
burden on the tortfeasor, (5) allowng recovery would be too
likely to open the way for fraudulent clainms, and (6) allow ng
recovery would enter a field that has no sensible or just

stopping point. Id. at 426.

V. PUBLIC POLI CY PRECLUDES THE GRI TZNERS' CLAI M FOR NEGLI GENT
FAI LURE TO WARN

128 We first consider the Gitzners' <claim that Bubner
negligently failed to warn them of Mchael's propensity to abuse

Tar a. In Kelli T-G, the court of appeals determ ned that

public policy considerations barred a sonmewhat simlar claim

Kelli T-G, 198 Ws. 2d at 130-31. A closer look at Kelli T-G

is helpful to understanding our determ nation that public policy
concerns should bar the Gitzners' claim

129 After Kelli T-G was sexually abused by Cerald
Charland, Kelli's nmother and guardian ad litem filed suit
agai nst Charland' s ex-wife, Patricia Neubauer, on the basis that
Neubauer breached her duty to warn Kelli's nother about
Charl and's pedophilia. 1d. at 125-26.

130 Neubauer and Charland were married in 1985 and had a
daughter, Ceri. |d. at 126. The couple separated approxi mately
eight nonths after their marriage, and Neubauer filed for
divorce a few nonths later. [Id. Neubauer did not |earn about

Charland's convictions for sexually assaulting children until

after the couple separated. 1d.

12
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131 Imrediately followng the couple' s divorce, Charland
was not allowed to have unsupervised visitation with Geri. Id.
By approximately January 1991, Charland had conpleted
counseling and probation for his prior convictions and was
al | owed unsupervised visitation. |d.

132 In April or May 1991 Neubauer becane aware that Geri's
friend Kelli sometinmes played with Geri at Charland's hone. |1d.

Neubauer was concerned about the risk that Charland m ght
sexual |y abuse Kelli and intended to say sonething about it to
Kell'i"s nother. Id. at 127-28. Neubauer testified that she
asked Kelli's nother to call her at hone, but that she did not
take the affirmative step of telling Kelli's nother about
Charl and's convictions. Id. On July 15, 1991, Charland
sexual | y abused Kelli. [Id. at 125.

133 Neubauer noved for sunmary judgnent against Kelli's
claim arguing that Wsconsin law inposes no duty to warn a
third party about another person's dangerous propensities in the
absence of a special relationship, and that no such special
rel ati onship had been established. 1d. at 128. The trial court
agreed. 1d.

134 In its review, the court of appeals first noted that
Wsconsin law is in conflict regarding what kind of relationship
IS necessary to establish a duty to warn about the dangerous
propensities of third parties. Id. at 129. However, in a
unani nous opinion, the court determned that it did not need to

resolve that issue "because the issue in this case is clearly

13
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resolved on public policy grounds.” |d. W quote the court's

di scussion of the relevant public policy considerations in full:

[ Rl ecovery [against Neubauer] would enter a field not
only with no definable, sensible stopping point, but
no sensible starting point as well.

Slight wvariations on the facts of this case
illustrate the virtual inpossibility of defining a
sensible starting or stopping point. Wuld Neubauer's
duty to warn depend on whether she knew of Charland's
progress in counseling or conpliance with probation?
Wul d her duty depend on her assessnent of whether the
crimnal justice system had adequately addressed the
dangers Charland posed? Wul d Neubauer's duty have
varied if she had been a nental health or crimnal
justice professional? If so, would her duty have
further wvaried according to her opinion about the
appropriateness and adequacy of the probation and
conditions ordered by the crimnal court? |If Charland
had been charged but never convicted of child sexua
abuse, and if Neubauer believed, nonetheless, that
Charl and was a pedophile, would she still have had a
duty to warn? And if Neubauer had been wong in her
forecast of Charland's potential danger, would she
have been liable to Charland for warning Carolyn T.?

Mor eover, who woul d Neubauer have a duty to warn?
Neubauer answers that she would have a duty to warn

only t hose "wher e foreseeability of harm is
clear . . . and where the foreseeable victim s
known." Wuld that extend to the next door neighbor?
Wuld that include every one of Kelli's close friends

or classmates? To protect herself from potential
l[tability, would Neubauer need to remain as ignorant
as possible of Charland's activities and associ ations
so that she would not conme to know of his "foreseeable

victinms?" If so, ironically, any noral duty to warn
that Neubauer otherwise mght have felt would be
underm ned by potential liability for the legal duty

she no | onger coul d avoi d.

Tragically, sexual abuse has brought devastating
consequences to countless children and their famlies.
Sadl vy, our soci ety has di scovered that many
pedophiles elude the control of the crimnal justice

14
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system Many seem unchanged despite psychot herapeutic
i ntervention and t he rehabilitation efforts of

corrections, probation, and parole. As pedophiles
sexual ly abuse children again and again, sone state
| egislatures, in a desperate effort to |ocate new

methods to stop the assaults, debate whether to enact
"nei ghborhood notification" laws to warn citizens of
paroled child nolesters living in their comunities.

Thus, legislatures debate the appropriate scope of
governnment's duty to warn and they struggle to define
sensi bl e starting and st oppi ng poi nt s. For
government, the struggle is extrenely difficult as a
matter of public policy. For an individual citizen

the struggle is extrenely difficult as a matter of
morality, and virtually inpossible as a matter of |aw

1d. at 130-132.

135 In essence, the court of appeals determ ned that
allowing recovery would inpose liability for failure to warn in
situations in which the decision whether to warn is fraught with
difficulty and in which no just and sensible |egal guidelines
are available to limt liability.

136 For simlar reasons, we conclude that in this case
there are no just and sensible guidelines for defining liability
for negligent failure to warn. | ndeed, allow ng recovery for
failure to warn in this case would create liability wth far
fewer limting guidelines than were available in Kelli T-G

137 To begin with, Charland was an adult who had been
convicted of three offenses of sexually assaulting children and
was known to possess child pornography. M chael, on the other
hand, is a ten-year-old child who had previously engaged in
unspecified "inappropriate sexual acts" wth one or nore
children including his half-sister. It is not alleged that

M chael was adjudicated delinquent based on his previous

15
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conduct . ® | f Bubner's know edge that M chael had previously
engaged in an unadjudicated, inappropriate sexual act wth
another child is sufficient to support a claim for failure to
warn, it is difficult to imgine what |evel of know edge would
be insufficient to support liability.

138 Worse yet, allowing recovery in this case would extend

a duty to warn to a nuch larger group of people than in Kelli T-
G. Unlike Charland, Mchael is a child hinself and is
therefore in near-constant contact with other children. | f

ltability for failure to warn is recognized under the facts
all eged by the Gitzners, the sane liability would extend to any
child with whom M chael mght play unsupervised¥his classmates
at school, children at a birthday party, children at famly
gatherings, or children on a playground. There is no just or
sensible reason to allow Tara to recover but to limt liability

for these other children.?® The practical effect would be to

> The Gitzners do not allege that Mchael's previous
i nappropriate sexual act or acts were the subject of any
juvenile court proceedings. In her answer to the Gitzners'
conplaint, Mchael's nother admts that M chael had previously
engaged in inappropriate sexual acts but states that an enpl oyee
of the local Departnment of Human Services dism ssed Mchael's
behavi or as normal and recommended that no action be taken.

® For this reason we reject the Gitzners' argunent that
they may recover for negligent failure to warn under the
rationale that a |and possessor owes a duty of ordinary care
toward guests. See Shannon v. Shannon, 150 Ws. 2d 434, 443-44,

442 N.W2d 25 (1989). Al though this rationale offers sone
l[imts on liability, those limts are not just or sensible in
the context of the Gitzners' claim If Bubner's failure to

warn Tara's parents about M chael constitutes negligence, it is
not just or sensible to disallow recovery sinply because the
abuse took place at Tara's hone rather than M chael's.

16
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require any adult who cared for a child who had previously
engaged in any conduct that could be characterized as an
"i nappropriate sexual act" to stigmatize this child in all of
his or her relations with other children. W are greatly
hesitant to inpose such a limtless duty to warn.

139 The Gitzners urge that there are just and sensible
stopping points for liability in this case because (1) Ws.
Stat. § 48.01 (1997-98)' establishes an overriding public policy
in favor of protecting a child from sexual abuse over protecting
an adult fromliability, and (2) Ws. Stat. 8§ 48.981 authorized
Bubner to report to the local Departnent of Human Services that
Tara was at risk of being abused. According to the Gitzners, a
common | aw cause of action for negligent failure to warn would
further the public policies enbodied by these statutes.

140 Although Ws. Stat. 8 48.01 codifies a general public
policy in favor of protecting children fromall forns of abuse,
it does not provide the just and sensible stopping points that
are necessary before a civil cause of action in negligence may

be recognized in Wsconsin. SSimlarly, although Ws. Stat.

Furthernmore, Shannon did not involve the issue of failure
to warn about a third party's alleged propensities, and the
limts provided by Shannon are not sufficient to resolve the

public policy considerations in this case. Under Shannon,
l[tability would extend to the parents of all children who cane
onto Bubner's property. The practical effect would still be to
requi re Bubner issue broad warnings about M chael. We concl ude

that the Gitzners cannot recover for negligent failure to warn
under the rational e of Shannon.

" Subsequent references to the Wsconsin Statutes are to the
1997-98 vol unes unl ess ot herw se i ndi cat ed.
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§ 48.981% authorizes private parties to report about abuse and
the risk of abuse, it provides no basis for civil liability in
this case. Section 48.981( 2) requires t hat certain
professionals in positions of authority, such as health
prof essionals, teachers, childcare workers, and |aw enforcenent
personnel, report suspected abuse of a child. Persons who are
subject to this mandatory reporting requirenment may be fined and
inprisoned for failure to report. Ws. Stat. § 48.981(6). A
ot her persons "may" report abuse, but are not required to do so,
and are not subject to any penalties for failure to report.
88 48.981(2) and (6). Thus, 8§ 48.981 does not provide a basis
for a civil cause of action for negligent failure to warn.

141 Furthernore, requiring that adults give such broad
war ni ngs about a child seens contrary to the policy established
in Children's Code provisions, which provide that juvenile |aw
enforcenment and court records are held confidential and may only
be released by court order. See Ws. Stats. 8§ 48.396,° 48.78
State ex rel. Herget v. Wukesha County GCr. ., 84 Ws. 2d

435, 450-52, 267 N.W2d 309 (1978). Confidentiality of juvenile
records is considered to be "essential to the goal of
rehabilitation."” Id. at 451. These confidentiality concerns

wei gh against the Gritzners' claim

8 Wsconsin Stat. 8§ 48.981 has been anended by the
| egislature since the publication of the 1997-98 vol unes. See
1999 Ws. Acts 192, 149, 84, 56, and 32. In particular, see
1999 Ws. Act 149 and 1999 Ws. Act 56 (anending 8§ 48.981(2)).
These changes do not affect this anal ysis.

® Wsconsin Stat. § 48.396 has been amended. 1999 Ws. Acts
89 and 32. These anendnents do not change this anal ysis.

18



No. 98- 0325

142 W also note that the Wsconsin Legislature has
confronted the issue of the need to warn the public about sex
offenders in the community and has specifically provided for
ci rcunst ances under whi ch public protection out wei ghs
confidentiality concerns. The State of Wsconsin maintains a
sex offender registry and provides notice and access to
information about sex offenders as necessary for public
protection. See 1993 Ws. Act 98 8§ 116; 1995 Ws. Act 440; Ws.
Stats. §§ 301.45 and 301.46.'° These provisions apply not only
to adult sex offenders but also to juvenile offenders who have
been adjudicated delinquent. See Ws. Stat. 8§ 301.45(1g)(a)™
and 301.46; In the Interest of Jason J.C, 216 Ws. 2d 12, 18,

573 NW2d 564 (C. App. 1997)(rejecting a juvenile's argunent
that courts are enpowered to expunge juvenile records because
having to register as a sex offender under 8§ 301.45 will have a
stigmatizing effect). However, none of these provisions
establishes a procedure under which the state issues warnings
about a juvenile's unadjudicated acts of inappropriate sexual
conduct, and none of these provisions inposes a duty to warn on
private individuals. W would decline to inpose such an

obligation judicially.

1 Wsconsin Stats. 8§ 301.45 and 301.46 have Dbeen
renunbered and substantially anmended. See 1999 Ws. Acts 186,
156, 89, and 9 88 2714d-2717m These anendnents do not affect
this anal ysi s.

1 Wsconsin Stat. § 301.45(1) (1997-98) has been renunbered
(1g) and has been anended since publication of the 1997-98
vol unes of the Wsconsin Statutes. 1999 Ws. Act 89.

19



No. 98- 0325

143 Many courts have struggled with whether and under what
conditions individuals my be held liable for failing to warn
other individuals about the sexually abusive propensities of
third parties.® W would not foreclose the possibility that
under different circunstances a plaintiff could recover based on
negligent failure to warn about a known risk of sexual abuse.
W would nerely hold that under the circunstances of this case,

liability for failure to warn is barred by public policy.

12 For cases allowing recovery, see, e.g., Pamela L. v.
Farmer, 169 Cal. Rptr. 282 (Cal. C. App. 1980)(holding that a
wife who invited and encouraged children to visit her prem ses
even though she knew that her husband had nolested wonen and
children in the past and mght do so again could be held liable
in negligence); J.S. v. RT.H, 714 A 2d 924 (N.J. 1998) (hol di ng
that a wife could be held Iliable for negligent failure to
prevent or warn about her husband's sexual abuse when the wfe
had actual know edge or special reason to know that the husband

was likely to abuse a particular person or persons); Doe wv.
Franklin, 930 S.W2d 921 (Tex. App. 1996)(holding that a
grandnother could be held liable for failure to protect her

granddaughter from a known risk of sexual abuse by the
gr andf at her).

For cases not allowing recovery, see, e.g., FEric J. wv.
Betty M, 90 Cal. Rptr. 2d 549 (Cal. C. App. 1999)(hol ding that
famly nenbers of a parolee could not be held liable for failure
to warn the parolee's girlfriend that he had been convicted of
felony child nolestation even though the girlfriend s son was
all egedly abused on the famly nenbers' prem ses); Doe v. Coff,
716 N.E.2d 323 (Ill. App. C. 1999)(holding that the Boy Scouts
of America could not be held liable for failure to prevent the
sexual assault of a Boy Scout when the assault was not
f oreseeabl e) ; HB v. Wittenore, 552 N.W2d 705 (Mnn.
1996) (hol ding that a trailer park manager did not have a duty to
warn or protect children whom she knew were being sexually
abused by another resident of the trailer park); T.A v. Alen,
669 A.2d 360 (Pa. Super. C. 1995)(holding that a stepnother did
not have a duty to protect her husband's grandchildren from
sexual abuse by the grandfather).
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44 In reaching this conclusion, we are very mndful of
the permanent and devastating consequences of child sexual
abuse. Nonet hel ess, we determ ne that a cause of action for
negligent failure to warn should not provide a renmedy under the
circunstances of this case. Because allow ng recovery would
enter a field in which there are no just and sensible stopping
points for liability, we would hold that the Gitzners' claim

for negligent failure to warn is barred as a matter of |aw

VI. PUBLI C POLI CY DCES NOT BAR THE GRI TZNERS' CLAI M FOR
NEGLI GENT FAI LURE TO CONTROL

145 Next, we are asked to decide whether the Gitzners'
cl ai m agai nst Bubner for negligent failure to control Mchael's

conduct 3

is a claim for which relief may be granted. Bubner
argues that the conplaint is not sufficient to establish the

first elenent, the existence of a duty on the part of Bubner to

3 This claimwas entitled "negligent failure to control" in
the Gitzners' initial conplaint against Bubner. However, in
their pleadings and at oral argunent before this court, the
parties have often referred to this <claim as "negligent
supervision.”" See also Gitzner v. Mchael R, 228 Ws. 2d 541,
551, 598 N.W2d 282 (C. App. 1999)(labeling the claim "failure
to supervise").

This court has recognized a tort of negligent supervision
relating to an enployer's "negligent supervision™ of its
enpl oyees. See Doyle v. Engelke, 219 Ws. 2d 277, 287, 580
N.W2d 245 (1998) (citing Mller v. Wal-Mart Stores, Inc., 219

Ws. 2d 250, 580 N W2d 233 (1998)). In order to avoid
confusion, we believe that the Gitzners' <claim is nore
appropriately |abeled negligent "failure to control™ a mnor

chil d. See Bankert v. Threshernmen's Mut. Ins. Co., 110 Ws. 2d
469, 477, 329 N.W2d 150 (1983). Al t hough we |abel the claim
"negligent failure to control,” the <claim enconpasses both
failure to control and failure to supervise the conduct of a
chil d.
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exercise ordinary care to control Mchael's conduct. Bubner
al so contends that even if the conplaint is legally sufficient
to state a claim public policy considerations preclude
liability.

146 Because we conclude that public policy precludes the
Gitzners' claim for failure to warn, we would not permt the

failure to control claim to proceed unless there is sone

distinct, well-defined basis that wll permt Iliability for
failure to control but will not permt liability for failure to
war n.

147 We conclude that there are two wel |l -defined bases upon

whi ch Bubner mght be held liable for failure to control
M chael 's conduct. Either of these legal theories is narrow
enough to permt liability for failure to control wthout

permtting liability for failure to warn. W also concl ude that
public policy considerations do not bar a narrowy defined claim

for negligent failure to control under these theories.

A, A CLAIM FOR NEGLI GENT FAI LURE TO CONTROL A M NOR
CH LD MAY BE BASED ON THE DOCTRI NE OF | N LOCO PARENTI S

148 In the Gitzners' conplaint, the claim against Bubner
for negligent failure to control Mchael is based on Bubner's
relationship wth Mchael. The conplaint clainms that as the
boyfriend of Mchael's nother, Bubner assunmed custody and
control over Mchael and that he negligently failed to exercise
his control over Mchael for the protection of Tara.

149 This court has adopted the Restatenent (Second) of
Torts 8§ 316, Duty of Parent to Control Conduct of Child, as an
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applicable standard of conduct in negligence actions. See

Ni eunendorp v. Anmerican Famly Ins. Co., 191 Ws. 2d 462, 473

529 N.W2d 594 (1995); Bankert v. Threshernmen's Mit. Ins. Co

110 Ws. 2d 469, 477, 327 N.W2d 150 (1983). Section 316

provi des:

A parent is under a duty to exercise reasonable care
so to control his mnor child as to prevent it from
intentionally harmng others or from so conducting
itself as to create an unreasonable risk of bodily
harmto them if the parent

(a) knows or has reason to know that he has the
ability to control his child, and

(b) knows or should know of the necessity and
opportunity for exercising such control.

Restatenent (Second) of Torts § 316. Wsconsin's civil jury

instructions restate this standard of conduct as foll ows:

A parent nust use ordinary care to control his or
her mnor child so as to prevent the child from
intentionally harmng others or from conducting
hinmself or herself so as to create an unreasonable

risk [of] bodily harm to others, if the parent knows
or shoul d know:

(1) that [he or she] has the ability to control
the child;

(2) that there is a necessity for exercising such
control; and

(3) that there is an opportunity to do it.
Ws JI%Cvil 1013.
150 If Bubner were Mchael's |egal parent, this standard
of conduct would clearly apply to Bubner's failure to control

M chael's conduct. See N euwendorp, 191 Ws. 2d at 473, (citing

Seibert v. Mrris, 252 Ws. 460, 463, 32 N W2d 239 (1948));
Bankert, 110 Ws. 2d at 477.
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151 Al though Bubner is not Mchael's |egal parent, the
Gitzners' conplaint alleges facts that inply that Bubner was in
a parent-like relationship with M chael. The conplaint alleges
t hat Bubner and M chael's nother were in a romantic relationship
and that Bubner, Mchael, and Mchael's nother |ived together in
the sane hone. Furthernore, the conplaint states that as a
result of Bubner's relationship wth Mchael's nother, Bubner
assuned custody and control over M chael. From these facts it
seens reasonable to infer that although there was no formal
| egal relationship between Bubner and M chael, Bubner may have
assunmed parental responsibility and authority over M chael.

52 This court has recognized that an adult who is not a
child s legal parent may sonetines stand in the position of a

parent to that child. See In re Custody of DMM, 137 Ws. 2d

375, 384-86, 404 N.W2d 530 (1987)(considering whether the word
"parent” in Ws. Stat. 8§ 767.245 includes persons standing in

| oco parentis); MMnus v. H nney, 31 Ws. 2d 333, 143 NW2d 1

(1966); In Interest of L.L. v. Crcuit C. of Washington County,

90 Ws. 2d 585, 596, 280 N.W2d 343 (Ct. App. 1979)(descri bing
the state's authority to supervise children during school hours

as its position in loco parentis); Fuerst v. Fuerst, 93 Ws. 2d

121, 286 N.W2d 861 (Ct. App. 1979).
153 We have described the in loco parentis relationship in

this manner:

A person stands in loco parentis to a mnor child if
he has assunmed the status and obligation of a parent
without a formal adoption. Whether or not this
relationship exists is a mtter of intent to be
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deduced from the facts of a particular case. In
determ ning whether a person stands in |oco parentis,
factual considerations may include the <children's
ages, their dependence upon the person clained to be
in loco parentis, and whether such person in fact
supports the children and exercises the duties and
obligations of a natural parent.

McManus, 31 Ws. 2d at 337. In essence, an in loco parentis
relationship is created when a person who is not a child s |egal
parent stands in the position of a parent towards the child.

54 The parental duty to control described by Restatenent
(Second) of Torts 8 316 and Ws3%JlI Gvil 1013 requires that
parents, who by the nature of their relationship have the
ability to supervise and control a child s conduct, take
reasonable steps to control the «child s behavior. See

Ni euwendor p, 191 Ws. 2d at 474 (stating that parents had a duty

to take reasonable steps to control their son's behavior).

Persons who stand in loco parentis to a child have a simlar
authority and obligation to supervise and control the child's
behavi or. It is therefore reasonable to subject them to the
standard of conduct set forth in 8 316 and Ws-JI Gvil 1013.

W hold that a person who stands in loco parentis to a mnor
child may be held liable for failure to exercise ordinary care
in controlling that child s conduct. | f Bubner stood in loco
parentis to Mchael, Bubner's alleged failure to control
M chael 's conduct may be eval uated under the standard of conduct

set forth in 8 316 and Ws-JI GCvil 1013.

B. A CLAIM FOR NEGLI GENT FAI LURE TO CONTROL MAY ALSO
PROCEED ON THE THEORY THAT BUBNER VOLUNTARI LY
UNDERTOOK TO PROTECT TARA
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155 The court of appeals recognized the Gitzners' second
cause of action based not only on Bubner's duty to control
M chael but also on Bubner's voluntary undertaking to protect
Tara under the Restatenent (Second) of Torts § 324A Gitzner
228 Ws. 2d at 551-52. We conclude that Bubner's alleged
failure to supervise or control the children at his honme my
al so be eval uated under the standard of conduct in § 324A

56 This court has adopted the theory of negligence set
forth in the Restatenent (Second) of Torts 8§ 324A, Liability to
Third Person for Negligent Performance of Undertaking. See

American Mut. Liab. Ins. Co. v. St. Paul Fire and Marine Ins

Co., 48 Ws. 2d 305, 313, 179 N W2d 864 (1970)(expressing
agreenent with the rule of law set forth in § 324A). Section

324A provi des:

One who undertakes, gratuitously or for consideration,
to render services to another which he should
recogni ze as necessary for the protection of a third
person or his things, is subject to liability to the
third person for physical harm resulting from his
failure to exercise reasonable care to protect his
undertaking, if

(a) his failure to exercise reasonable care
i ncreases the risk of such harm or

(b) he has undertaken to perform a duty owed by
the other to a third person, or

(c) the harm is suffered because of reliance of
the other or the third person upon the undert aking.

This rule does not require a contractual or legal obligation to

provi de services. American Mut. Liab., 48 Ws. 2d at 313.

I nstead, this standard of conduct applies to anyone "who, having
no duty to act, gratuitously undertakes to act and does so

negligently." 1d.
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157 The Gitzners' conplaint alleges that Bubner consented
to Tara's presence on his property and that Tara's parents
entrusted Tara to Bubner's care. If these facts are true, a
reasonable jury could infer from them that Bubner voluntarily
agreed to care for Tara while she was in his hone wthout her
parents. The conplaint also alleges that Bubner failed to
supervise or control M chael despite his know edge that there
was a risk that Mchael would engage in inappropriate sexual
acts with Tara if left unsupervised. Taken together, all of
these allegations could reasonably support the conclusion that
Bubner "under[took] . . . to render services to [Tara's parents]
whi ch [Bubner] should recognize as necessary for the protection
of [Tara] . . . ," and that Bubner should be liable to Tara "for
physical harm resulting from his failure to exercise reasonable
care to protect his undertaking," because Bubner's failure to
exerci se reasonable care increased the risk of physical harmto
Tar a. We therefore affirm the court of appeals' holding that
Bubner's alleged failure to control Mchael's conduct nmay be

eval uat ed under the principles of § 324A

% The Gitzners urge us to hold that Shannon provides an
additional basis for inposing liability on Bubner for failure to
control Mchael's conduct. See also Gitzner v. Mchael R, 228
Ws. 2d 541, 548, 598 N.W2d 282 (Ct. App. 1999)(citing Shannon
v. Shannon, 150 Ws. 2d 434, 443-44, 442 N.W2d 25 (1989)). W
decline to do so because evaluating Bubner's liability under the
principles of Shannon would allow liability to be inposed not
only for failure to control but also for failure to warn.

27



No. 98- 0325

C. PUBLI C POLI CY DCES NOT PRECLUDE THE GRI TZNERS
CLAI M BASED ON BUBNER S FAI LURE TO CONTROL M CHAEL

158 We hold that the Gitzners' <claim for negligent
failure to control my proceed to trial on two theories:
(1) under the Restatement (Second) of Torts 8§ 316 and Ws Jl-
Cvil 1013, together with the in loco parentis doctrine, Bubner
had a duty to exercise reasonable care to control Mchael's
conduct; and (2) under the Restatenent (Second) of Torts § 324A,
Bubner voluntarily agreed to take care of Tara in his hone and
then failed to take reasonable care to supervise and control
M chael 's conduct for Tara's protection. W conclude that these
legal theories provide narrow, well-defined guidelines for
evaluating Bubner's alleged negligent failure to control
M chael ' s conduct .

159 Bubner argues that the Gitzners' claim for negligent
failure to <control cannot succeed under either of these

t heories, or any other theory.

Shannon holds that a possessor of land "fails to exercise
ordinary care when, without intending to do any wong, he does
an act or omts a precaution under circunstances in which a
person of ordinary intelligence and prudence ought reasonably to

foresee that such act or omssion wll subject him or his
property, or the person or property of another, to an
unreasonabl e risk of injury or damage." Shannon, 150 Ws. 2d at

443-44. Thus, Shannon states a broad standard of conduct under
which liability could be inposed not only for Bubner's failure
to control Mchael's conduct but also for his failure to warn

Tara or her parents about M chael. Havi ng al ready determ ned
that public policy concerns preclude liability for failure to
warn, we hold that liability under Shannon is precluded under

the circunstances of this case.
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60 First, Bubner <contends that the Gitzners cannot
establish liability for negligent failure to control under
either of the theories we have recogni zed because the conpl aint
does not specifically allege that he stood in |loco parentis to
M chael or that he entered into an express agreenent to

supervi se or control M chael's conduct. Bubner cite Kara B. v.

Dane County, 205 Ws. 2d 140, 555 N W2d 630 (1996); MNeese,

174 Ws. 2d at 633-34; Estate of Becker v. dson, 218 Ws. 2d

12, 15-18, 579 N.W2d 810 (Ct. App. 1998); Kranschuster v. Shawn

E., 211 Ws. 2d 699, 707-708, 565 N.W2d 581 (Ct. App. 1997):

and Zelco v. Integrity Miutual Insurance Co., 190 Ws. 2d 74, 78,

527 N.W2d 357 (C. App. 1994), as standing for the principle
that "Wsconsin courts have historically required an agreenent
to assune responsibility before a duty to protect is found.™
(Br. of Defs.-Resp'ts-Pet'rs at 9.)

161 None of the cases cited by Bubner holds that Wsconsin
courts require the existence of a formal |egal agreenent to
assunme responsibility before inposing a duty to protect a third

party.® See Gitzner, 228 Ws. 2d at 553 (explaining that none

15 Zelco holds that a social host does not breach the duty
to exercise ordinary care by failing to protect one guest who
voluntarily confronts another guest. Zelco v. Integrity Mit.
Ins. Co., 190 Ws. 2d 74, 78-79, 527 NW2d 357 (Ct. App. 1994).
There were no allegations in Zelco that the social host was in
a parental or supervisory relationship with her guests.

29



No. 98- 0325

of the cases cited by Bubner requires a legal relationship). As
al ready discussed, liability for negligence in Wsconsin depends
not so nmuch on whether there is sonme legal relationship that

i nposes a duty of care, but on whether a person's conduct was

Nei t her Becker nor Kranschuster is inconsistent with our
holding that if Bubner was acting in loco parentis for M chael
or had voluntarily agreed to take care of Tara, he had a duty to
exercise ordinary care to control Mchael's conduct. Becker
reaffirmed Zelco's holding but recognized that the defendant's
failure to prevent her Dboyfriend from keeping a sawed-off
shotgun in the bedroom closet of her home could constitute
negl i gence. Estate of Becker v. O son, 218 Ws. 2d 12, 18, 579
N.W2d 810 (C. App. 1998). Kramschuster held that an adult
hunter did not create an unreasonable risk of injury by failing
to warn or supervise a twelve-year-old child when facts did not
suggest that a duty of supervision was necessary. Kranschuster
v. Shawn E., 211 Ws. 2d 699, 707-708, 565 N.W2d 581 (Ct. App.
1997) .

Kara B. is entirely consistent with our holding in this
case. In reaching its holding that a professional judgnent
standard rather than a deliberate indifference standard should
be used to eval uate whet her governnent officials violated foster
children's rights to a safe and secure placenent, the Kara B.
court noted governnent officials who place children in foster
care are acting in the place of the children's parents. Kara B.
v. Dane County, 205 Ws. 2d 140, 159-60, 555 N.W2d 630 (1996).

Finally, the holding in MNeese is consistent with our
holding in this case. The court of appeals determned that a
woman who picked up a child for school did not breach the duty
to exercise reasonable care by parking across the street from
the child s honme. McNeese v. Pier, 174 Ws. 2d 624, 631-36, 497
N.W2d 124 (1993). The court noted that sinply being at the
scene of the accident was not negligence and stated that there
is no general duty to protect others from hazardous situations.
Id. at 632. However, the court closely exam ned the facts to
determne whether under the particular circunstances the
driver's failure to escort the child across the street was a
breach of the duty of ordinary care. Ild. at 632-35. This
approach is consistent with our approach in the case at hand.
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consistent with the duty to exercise ordinary care and whether
ltability is consistent with public policy.

162 Furthernore, under either of the legal theories we
recogni ze, Bubner will only be held liable for negligent failure
to control if there is sonme reasonable basis for concluding that
he was aware of the need to protect Tara, and had assuned the
responsibility and authority to control Mchael for Tara's
protection. The first legal theory we recognize, negligent
failure to control under the Restatenent (Second) of Torts
8§ 316, wll succeed only if the Gitzners can establish that
Bubner stood in loco parentis to Mchael, knew of the need to
control Mchael's conduct, and had the ability and opportunity
to do so. Li kew se, the claim for negligent failure to contro
under the Restatenment (Second) of Torts 8 324A is well defined;
it wll not succeed unless Bubner voluntarily agreed to take
care of Tara and failed to take reasonable care to do so.

63 Bubner also contends that he should not be subject to
a duty to exercise ordinary care to control M chael's conduct
because non-parents who are prosecuted for physical abuse of a
child may not rely on the parental discipline privilege set

forth in Ws. Stat. 8§ 939.45(5). State v. Dodd, 185 Ws. 2d

560, 567, 518 N.wW2d 300 (C. App. 1994). This argunment seens
to assune that to avoid liability wunder the theories we
recognize in this case, Bubner mght need to engage in physica
abuse of a child. W reject this assunption. |In order to avoid
litability for negligent failure to control a mnor child, an

adult need only exercise ordinary care to control the child. In
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the case at hand, Bubner's nere presence in the room where the
children were playing nay have been sufficient to prevent
M chael's alleged inappropriate sexual conduct. Had any
physi cal restraint been necessary, it seens likely that it could
have been acconplished wi thout engagi ng in physical abuse.

164 Bubner also argues that sever al public policy
considerations preclude liability. Bubner first argues that,
like the failure to warn claim the claim based on negligent
failure to control should be barred because allow ng recovery
woul d enter a field that has no just or sensible stopping point.

We reject this argunment because, unlike the claimfor negligent
failure to warn, the claimfor negligent failure to control that
we have recognized is very narrow and wel | defi ned.

165 In both of the theories of negligence that we
recognize in this case, the basis for liability and the group of
persons who may becone liable are narrowy defined. Under the
Rest atenent (Second) of Torts 8 316 and the doctrine of in loco
parentis, liability is inposed only on parents or people who are
in a parent-like relationship with a child; who have the ability
to control the child; who know or should know that it is
necessary to control the child; and who know or shoul d know t hat
they have the opportunity to control the child. Under the
Rest at enent ( Second) of Torts 8§ 324A, only people who
voluntarily wundertake to provide services and then fail to
exercise ordinary care in the performance of those services nmay

be held liable for negligent failure to control. Thus, both
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theories provide just and sensible guidelines for Ilimting
liability.

66 Moreover, inposing liability for failure to control is
fundanmentally different from inposing liability for failure to
warn because liability for failure to control does not require
the issuance of broad warnings to all of a child s peers. Thus,
the failure to control claim does not conpel private parties to
choose between stigmatizing children and facing potentia
liability for negligence. I nstead, parents and persons in |oco
parentis are charged with taking reasonable steps to supervise
and control a child as necessary for the safety of others.
Al though sonme parties may determne that issuing warnings is an
effective nmethod of fulfilling this obligation, a party will not
be held liable for failing to issue any warnings. W therefore
hold that the public policy concerns that should preclude
liability for failure to warn do not preclude liability for
failure to control.

167 Next, Bubner argues that liability is barred because

recovery would place too unreasonable a burden on the negligent

tortfeasor. The cause of action we recognize is narrowy
tailored to avoid any such unreasonable burden. If the
plaintiffs proceed under the first theory, they wll succeed

only if they can establish that Bubner (1) stood in |oco
parentis to Mchael, (2) had the ability and opportunity to
control Mchael, (3) knew or should have known of the need to
control Mchael, and (4) failed to exercise ordinary care to

control Mchael. W believe that inposing liability under these
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circunstances 1is consistent wth reasonable expectations.
Simlarly, if the plaintiffs proceed under the second theory,
they will not succeed unless Bubner agreed to care for Tara
while she was in his honme and then failed to exercise ordinary
care to protect her from M chael. This burden is also a
reasonabl e one.

168 In addition, Bubner contends that recovery should be
barred because the injury is too wholly out of proportion to the
culpability of the negligent tortfeasor. W cannot agree. The
conplaint alleges that Bubner was aware that M chael m ght abuse
Tara if the children were [left unsupervi sed, t hat he
nevertheless left the children unsupervised, and that Tara was
abused as a result. Assumng, as we nust, that these
all egations are true, we cannot conclude that the injury is out
of proportion to Bubner's cul pability.

169 Finally, Bubner urges that a bright-line rule
precluding liability in the absence of a forml | egal
relationship would provide better protection for children.
Bubner asserts that recognizing liability for negligent failure
to control under the facts alleged in the conplaint wll cause
parents to becone confused about who has the duty to control and
protect children. Parents therefore could becone |ess vigilant
in protecting and controlling their own children. W do not
agree. Holding adults to the well-defined, reasonable standards
of conduct we recognize in this case wll provide increased

protection for children.
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VI1. CONCLUSI ON

170 In concl usion, we would hold that under t he
circunstances of this case, the Gitzners' claim against Bubner
for negligent failure to warn them about Mchael nust be
di sm ssed because it IS precl uded by public policy
consi derati ons. However, the Gitzners' claim against Bubner
for negligent failure to control Mchael's conduct may proceed
on two grounds.

71 Under the first theory we recognize, Bubner nmay be
held liable for negligent failure to control if (1) he stood in
| oco parentis to Mchael, (2) he knew or had reason to know t hat
he had the ability to control Mchael, (3) he knew or had reason
to know of the necessity and opportunity for exercising his
control over Mchael, and (4) he nevertheless failed to exercise
reasonable care to control Mchael's conduct so as to prevent
M chael fromintentionally harm ng Tara or conducting hinself so
as to create an unreasonable risk of bodily harm to Tara
Rest at enent (Second) of Torts § 316.

72 Under the second theory we recognize, Bubner nay be
held liable to Tara for the physical harm she suffered because
of Bubner's alleged negligent failure to control Mchael if
(1) Bubner undertook, gratuitously or for consideration, to
render services to Tara's parents which he should have
recogni zed as necessary for the protection of Tara, (2) he
failed to exercise reasonable care to protect Tara, and (3) his
failure to exercise reasonable care increased the risk of harm

to Tara, or he wundertook to perform a duty owed by Tara's

35



No. 98- 0325

parents to Tara, or the harm was suffered because of Tara's or
her parents' reliance upon Bubner's undertaking. Rest at enent
(Second) of Torts § 324A

73 For these reasons, the justices who join this |ead
opinion would affirm the decision of the court of appeals on
both counts. W would hold that the Gitzners' claim for
negl i gent failure to warn is barred by public policy
considerations as a matter of |aw At the sane tinme, we would
permt the Gitzners' claimfor negligent failure to control to
proceed under the two theories described above. However, the
| ead opinion is not the opinion of the court with respect to the
claim for negligent failure to warn. It is only the opinion of
the court with respect to the claim for negligent failure to
control. See concurrence at  86.

174 Accordingly, the cause is remanded to the circuit
court for further proceedings on both of the Gitzners' clains
agai nst Roger Bubner.

By the Court.—JFhe decision of the court of appeals is
affirmed in part and reversed in part, and the cause is

r emanded.
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175 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE (concurring). I
agree with Part VI of the lead opinion that the Gitzners'
conplaint states a claim against Roger Bubner for negligent
failure to control M chael's conduct. The Gitzners' conplaint
al so states a claim against Roger Bubner for negligent failure
to warn Tara's parents. But, in contrast to the |ead opinion,
woul d not have this court conclude, after applying public policy
considerations, "that the Gitzners' claimfor negligent failure

to warn is barred as a matter of |aw Lead op. at T 44. I
conclude that the circuit court, not this court, should first
apply public policy factors after a full factual resolution. I
woul d therefore not dismss the claim for negligent failure to
warn. | would remand the cause on both cl ai ns.

176 As the | ead opinion explains, every person has a duty
to use ordinary care in all of his or her activities, and a
person is negligent when that person fails to exercise ordinary
care. In Wsconsin a duty to use ordinary care is established
whenever it is foreseeable that a person's act or failure to act
m ght cause harm to sone other person. A person is not using
ordinary care and is negligent if the person fails to do
sonmething that a reasonable person would recognize as creating
an unreasonable risk of injury to another. Lead op. at 9T 20

22, 23, 24. Failure to warn, depending on the circunstances,

may be a breach of the duty of ordinary care.



No. 98-0325. ssa

177 The facts stated in this conplaint, if proved, my
constitute a claimagai nst Bubner for negligent failure to warn.?
Under the alleged facts, it was foreseeable that Bubner's
failure to warn mght cause harm to Tara. A reasonabl e person
woul d have recognized that Bubner's failure to warn Tara's
parents created an unreasonable risk of injury to Tara.? This
conclusion conports with our case law that recognizes that a
failure to warn may constitute negligence wunder numnerous,

di verse circunstances.®

! The lead opinion recognizes that a number of states have
allowed a claim for negligent failure to warn in cases wth
circumstances simlar to those in the present case. See | ead
op. at § 43, n.12.

See also Doe v. Batson, 523 S.E.2d 909 (S.C. C. App. 1999)
(under facts simlar to those in this case, court allows a
negligent failure to warn claim against the nother of an adult
son who sexually assaulted girls).

2 1nthis case, unlike in Kelli T-Gv. Charland, 198 Ws. 2d

123, 129, 542 N.W2d 175 (C. App. 1995), it is undisputed that

the defendant had a special relationship with Mchael and Tara.
Bot h had been entrusted to his care.

3 For exanple, owners and occupiers of land may be found
negligent if they fail to warn firefighters of hidden perils on
their property. See Haubolt v. Union Carbide Corp., 160 Ws. 2d
662, 674-76, 467 N W2d 508 (1991); Wight v. Coleman, 148
Ws. 2d 897, 436 N.W2d 864 (1989); dark v. Corby, 75 Ws. 2d
292, 298, 249 N.W2d 567 (1977).

Also, if a passenger in an autonobile sees a danger and it
is apparent that the driver does not see the danger, the
passenger's failure to warn the driver constitutes negligence.
See Teas v. Eisenlord, 215 Ws. 455, 253 N W 795 (1934);
Del nore v. Anmerican Fam Mit. Ins. Co., 118 Ws. 2d 510, 524-25,
348 N.W2d 151 (1984) (discussing Teas).
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178 | disagree with Part V of the |l ead opinion that states

that "under the circunstances of this case, liability for

failure to warn is barred by public policy.” Lead op. at | 43
(enphasi s added). The lead opinion goes on to state that it

"would not foreclose the possibility that wunder different

circunstances a plaintiff could recover based on negligent

failure to warn about a known risk of sexual abuse.” Lead op.
at { 43 (enphasis added). The |ead opinion does not tell wus
what these different circunstances m ght be.

179 Because the |ead opinion stresses the circunstances of

this case, | exam ne the circunstances of this case.

180 This case is here on a notion to dismss. The
conplaint in this case alleges that Bubner, who was entrusted
wth the care of Mchael and Tara, "knew that [Mchael] had
engaged in inappropriate sexual acts with another child or other
children,” that Bubner "knew or should have known that M chael
had a propensity to engage in inappropriate sexual acts wth
femal e children,” and that Bubner "failed to warn the parents of
[ Tara] of [Mchael's] propensity.”

181 The Iead opinion repeatedly enphasizes that its

decision to preclude liability for negligent failure to warn on

A psychot herapist may be negligent for failure to warn a

patient about a nedication's effect on driving, if it was
foreseeable that an accident could result causing harm to the
patient or third persons. See Schuster v. Alternberg, 144

Ws. 2d 223, 232-33, 424 N.W2d 159 (1988). See also State v.
Agacki, 226 Ws. 2d 349, 358-59, 595 NW2d 31 (C. App. 1999)
(recogni zing that psychotherapists have duty to warn in certain
cases).
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public policy factors is based on the circunstances of this case
and that under different circunstances a plaintiff mght recover
damages based on negligent failure to warn about a known risk of

sexual abuse. Yet we know very little of the circunstances and

facts of this case. W do not know, for exanple, about
M chael's prior "i nappropriate sexual acts" with fenale
children, or how many victins were involved. W do not know

whet her M chael was adjudged a delinqguent. Lead op. at § 37.
W do not know whether M chael's previous inappropriate sexua
act or acts were the subject of any juvenile court proceedings.
Lead op. at n.5.
182 The lead opinion concludes that "the facts are not
conplex,”" lead op. at T 26, and therefore it may determ ne

before trial whether public policy considerations preclude

liability.
183 Public policy considerations should not, | believe, be
considered at the notion to dismss stage in this case. Any

public policy decision should await the resolution of the facts

and circunstances that the |ead opinion considers so inportant.
Indeed, it is usually better practice to require a full factua

resolution before a court applies the public policy factors

Lead op. at Y 26.°

4 See Sawyer v. Mdelfort, 227 Ws. 2d 124, 141, 595 N W2d
423 (1999); Bowen v. Lunbernens Mut. Cas. Co., 183 Ws. 2d 627
754, 517 N.W2d 432 (1994); Schuster v. Alternberg, 144 Ws. 2d
223, 241, 424 N.W2d 159 (1988); Coffey v. City of MIwaukee, 74
Ws. 2d 526, 542, 247 N W2d 132 (1976); Boles v. M Iwaukee
Cty., 150 Ws. 2d 801, 818, 443 NwW2d 679 (C. App. 1989).
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184 According to the lead opinion, this case is going back

to the circuit court on the negligent failure to control claim

By waiting to decide the public policy considerations regarding

the negligent failure to warn issue after full factua

resolution, the court would not be delaying resolution of the
di spute or increasing the expenses of litigation.

185 For the reasons stated, | would not dismss the claim
for negligent failure to warn. | conclude that the public
policy factors should be applied first by the circuit court
after a full factual resolution

86 | am authorized to state that Justices WLLIAM A
BABLI TCH, ANN WALSH BRADLEY, N. PATRICK CROOKS, and DI ANE S.
SYKES join this concurring opinion. Accordingly this
concurrence is the opinion of the court on the issue of
negligent failure to warn and the | ead opinion is the opinion of
the court on the issue of negligent failure to control Mchael's
conduct . Thus the cause is remanded to the circuit court for
further proceedings on both of the Gitzners' «clains against

Roger Bubner.



No. 98-0325. ssa



